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THIS AGREEMENT is made the 3:1 {h-'\ day of two thousand and
nine BETWEEN (1) SOUTH SOMERSET DISTRICT COUNCIL uncil Offices, Brympton
Way, Yeovil BA20 2HT (hereinafter called ‘the Council’) (2) BARRY ROBIN BRERETON of
Willows, Ham Lane, Compton Dundon, Somerton TA11 6PQ (hereinafter called ‘the Owner’)

WHEREAS

1. The Owner is the owner in fee simple in possession of the Property

= The Councll is the Local Planning Authority for the purposes of the Act for the
administrative area which includes the Property.

3. On 23 October 2007 the Councll registered an application (‘the Planning
Application’) made by Brereton Properties Limited for planning permission to carry
out the Development Proposal on the Property under reference number
07/04851/FUL

4. The Development Proposal is for the development of the Property by the erection of
17 dwellings including 6 low cost affordable homes intended to meet local housing
need

5. The Council is concemed to ensure that the said affordable homes shall be built and
their future occupation secured through the planning obligations contained in this
agreement so as to provide accommodation in perpetuity for local people whose
housing needs cannot be met in the open housing market

8. Because a significant part of the Property lies outside of the Defined Development
Boundary for the Parish of Compton Dundon that part satisfies the criteria set out in
policy HG9 of the South Somerset Local Development Framework adopted by the
Council in April 2006 as appropriate for the development of affordable housing on a
rural excaption site.

T The obligations entered into herein by the Owner shall be planning obligations for the
purposes of Section 106 of the Act and shall be enforceable by the Council

NOW THIS AGREEMENT WITNESSETH as follows:

THE PLANNING OBLIGATION




1.1

1.2

1.3

This agreesment is entered into by the Owner and the Council pursuant to Section 106
of the Town and Country Planning Act 1990, Section 111 of the Local Government
Act 1972 and all other enabling legisiation

Subject to the provisions of Section 106A and 106B of the Act, this agreement is
intended to run with the Property so that;

(a) the planning obligations entered into by the Owner shall be binding on the
Owner and all successive owners of the Property including each of them the
residential owners for the time being of the Affordable Houses comprised in the
Property; and

(b) the planning obligations entered into in the capacity of Seller shall be obligations
given by and binding on the Owner under the statutory provisions above
mentioned but (save where otherwise provided in this agreement) conditional on
and not taking effect until the relevant Affordable House has been transferred to
the person first acquiring it as provided under clause 3 and thereafter shall be
binding on the Seller as successor In title to the Owner and on all such persons
deriving title to that Affordable House under the Seller,

The stipulations, provisions and covenants contalned hersin and given by the Owner

and the Seller are planning obligations enforceable by the Council

DEFINITIONS AND INTERPRETATION
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In this agresment the following terms shall be defined as follows:
‘Act’ means the Town and Country Planning Act 1980

‘Agent’' means a firm of estate agents who are suitably qualified and experienced in
the local market who are able to properly expose the Affordable House to prospective
buyers in the locality who meet the eligibility criteria as Qualifying Persons such Agent
to be nominated by the Owner on the initial Disposal of Affordable Houses and by the
Seller on & subsequent Disposal of an Affordable House and in both instances
approved by the Council as provided hersunder.




‘Buyer’ means the purchaser or transferee, of an Affordable House pursuant to a
Dispaosal.

‘Consent’ means the prior written consent of the Council to a Disposal of an
Affordable House to a Qualifying Person issued by the Council pursuant to either
clause 3.12 or clause 4.17.

‘Deed of Covenant' means a deed of covenant in the form set out in the First
Schedule together with such amendments as the Council acting reasonably may
require from time to time lo ensure thal there remains in place at all times a direct
contractual obligation between the residential owner of an Affordable House and the
Council securing the continued application of the provisions of this agreement to the
Affordable House.

‘Defined Area’ means the area defined by reference to such of the following parishes
or administrative areas as may be necessary to find a Qualifying Person or (on the
initial sale of Affordable Houses) Qualifying Persons who are able to buy the
Affordable House or Houses (as the case may be) and the primary area shall be the
Parish of Compton Dundon, the secondary area shall be the primary area but with the
addition of the parishes of Charlton Mackrell, High Ham, Kingweston and Pitney in
the District of South Somerset and the parishes of Butleigh and Walton in Mendip
District, the tertiary area shall be the District of South Somerset and beyond that the
final such area shall be anywhere within the County of Somerset

‘Development’ shall have the meaning assigned to it In Section 55 of the Town and
Country Planning Act 1990

‘Development Proposal’ means the residential development proposed for the
Property briefly described in recital 4 above but as more particularly specified in
authorised by the Planning Permission below

‘Disposal’ means a transfer of an Affordable House being either the Initial Disposal
of that Affordable House or a subsequent Disposal by a Seller, which in each case
satisfies all of the relevant requirements of this agreement.

‘Information' means all correspondence, noles, documents (including utility bills,
bank statements, councll tax statements, benefit statements, passports and driving
licences) or other written materials and all other information or communications in any




other form or media in the possession of or under the control of the Owner or as the
case may be the Seller which may lawfully be communicated to the Council and
reasonably required so that the Council may be satisfied that a prospective Buyer is
eligible as a Qualifying Person to buy an Affordable House.

'Sale Price’ means the figure determined as the maximum price for the Disposal of
each Affordable House from time to time that shall be equal to 65% of the Open
Market Value of the Affordable House at the relevant time determined by referencs to
the provisions contained in clauses 3.2 or 4.4 (as appropriate)

‘Open Market Value' means the value likely to be achieved on a freehold sale of the
Affordable House in the open market at the relevant time assuming it to be offered
with vacant possession on completion but disregarding the restriction on dispositions
contained in this agreement.

‘the Planning Application' has the meaning given in recital 2 above

‘the Planning Permission’ means the permission granted in the decision notice
issued the Council on determination of the Planning Application or any subsequent
permission granted pursuant to an application of a substantially similar character to
that of the Planning Application (as shall be determined by the Council) together with
such revised or amended plans as may be submitted in support of that application

“Affordable House' means one of the six low cost homes lo be erecled on the
Property in accordance with the Planning Permission

‘Property’ msans the land at Shepherds Way, Compton Dundon, Somerton,
Somerset registered at the Land Registry under title numbers ST150285, WS1746,
ST121570 and WS30661 and shown edged red on the annexed plan

‘Qualifying Person' means a person who is unable to secure accommodation
suitable for his needs in the open housing market within Compton Dundon and who
additionally satisfies one or more of the following criteria namely:

(a) he has been ordinarily resident in the Parish of Compton Dundon for a
minimum continuous period of six months at some time in the previous
three years ending with the date on which the Counclil is required to assess
his eligibility as a Qualifying Person; or







(b) is ordinarily resident in the Defined Area and Is either in need of separate
accommodation or by reason of his age, infirmity or disabillity is in special
need of housing

(e) has permanent employment or has secured permanent employment in the
Defined Area ; or

(d) has a close family association or other long standing relevant connection
with the Defined Area and for this purpose a person has a family
association with the Defined Area if they have parents, children,
grandparents, grandchild or siblings currently residing there or have such
other relationship as may be agreed with the Council

‘Seller’ means the owner of the Affordable House from time to time being the person making
the Disposal after the Initial Disposal of the Affordable House by the Owner.

2.2
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Where in this agreement reference is made to a clause paragraph schedule recital or
plan such reference (unless the context otherwise requires) is a reference to a clause
paragraph schedule or recital of this agreement or in the case of a plan the plan
attached to this agreement

Where in any schedule or part of a schedule reference is made to a paragraph such
refarence shall (unless the context otherwise requires) be to a paragraph of that
schedule or the relevant part of a schedule

References in this agreement to the Owner, the Buyer and the Seller shall include
their respective successors in title and assigns to the Property or any part or parts
thereof in the case of the Owner and to the Affordable House or any part or parts
thereof in the case of the Buyer and the Seller and to persons claiming through or
under them

References in this agreement to the Council shall include its statutory successor as
the Local Planning Authority for the area in which the Property or any part thereof Is
located
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References in this agreement to any statute or enactment include any statutes or
enactments amending, modifying, consolidating, re-enacting or replacing the same.

INITIAL DISPOSAL OF AFFORDABLE HOMES

31

3.2

33

3.4

The Owner shall not following the development of the Property sell, lease or
otherwise dispose of any Intsrest in an Affordable House excepl in accordance with
this clause 3 and following such disposal the residential owner shall be bound by the
provisions set aut in clause 4 in place of those contained In this clause 3

The Affordable Houses to be built as part of the Development Proposal shall
comprise those units specified in the table set out in the Second Schedule and
identified and shown edged in blue on the plan and the initial Sale Price of each of
the Affordable Houses shall be that shown for each such unit in the table but where
no initial Sale Price is specified in the table for a particular property then the price at

which that Affordable Houses is first offered for sale shall be determined by the

method set out in sub-clauses 4.2 to 4.4 with the obligations of the Seller being
performed by the Owner

The Owner shall not commence the marketing of the Affordable Houses until it has

agreed with the Council:

(a) the Agent or Agents to be appointed as selling agents,

(b) the method by which those Affordable Houses are to be adverlised for sale in
the Defined Area and

(c) the content of the advertisement and the agents particulars so that prospective
Buyers are aware that they must satisfy the eligibility criteria as Qualifying
Persons

and notified the parish clerks of each of the parishes comprising the primary and

secondary areas within the Defined Area of the date on which marksting of the

Affardable Houses is proposed to begin

Within 8 weeks of first marketing the Affordable Houses but not before a period of 4

weeks has elapsed the Owner shall notify the Council of the names, addresses and

contact details of all persons responding to the advertisements with such further

information as shall enable the Council to judge their eligibility as Qualifying Persons,

their need for housing and their financial standing for the purpose of acquiring

mortgage finance.
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3.7

3.8
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3.10

The Owner shall keep the Council continuously informed of any new expressions of
interest received to such sales advertising and of any changes in the information
about potential Buyers previously supplied to the Council.

The Council may at any time nominate one or more person (satisfying the Qualifying
Person criteria) it reasonably considers as being in housing need in the Defined Area
and of sufficient financial standing to buy one the Affordable Houses offered for sale
so that the person nominated may be considered along with others who are eligible
for selection as prospective Buyers.

Within 8 weeks of the Council receiving the sale advertisement returns the Owner
and the Council shall seek to agree which of the persons identified by that marketing
process along with others nominated under clause 3.6 shall be selected as the
preferred Buyers but with priority being given first to those who satisfy the Qualifying
Person criteria by reference to the primary area being the Parish of Compton Dundon

If there are no such persons or an insufficlent number identified for selection as
preferred Buyers by reference to the primary area then the Council and the Owner
shall seek to agree those persons who may be included as suitable Qualifying
Persons by reference to the secondary area and the area within which persons may
be considered for inclusion shall be expanded in the order provided in the definition
of Defined Area until sufficient persons are identified as preferred Buyers,

Each person selected as a preferred Buyer shall be allowed a period of not less than
6 weeks to exchange contracts for the purchase of the Affordable House offered for
sale to him but if contracts are not exchanged within that time or if the sale falls to
proceed to completion in accordance with the contractual provision or the preferred
Buyer otherwise withdraws then the Owner may in consultation with the Council offer
the Affordable House to another Qualifying Person selected in accordance with the
principles set out in clauses 3.7 and 3.8 above.

Every Affordable House sold by the Owner shall be sold only to a Qualifying Person
who shall occupy the same as his only or principal home and the Sale Price shall not
exceed the amount stated as applying to that unit in the table in the Second
Schedule
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3.12

4.1

42

43

Where an Affordable House needs to be re-marketed or is offered for sale to another
prospective Buyer then the Owner must if the marketing or offer s made more than 6
months after the date of this agreement or (if |ater) the date on which the Sale Price
was first ascertained under clause 3.2 or established following a review of the price
under this clause review the price at which the unit is to be offered for sale so that it
represents a discounted price of 65% of the Open Market Value of that Affordable
House such revised price to be first approved by the Council.

The Owner shall not dispose of any Affordable House:
(a) without a2 Consent issued by the Council; and

(b) except to the person named in the Consent as the Buyer who shall first have
delivered an executed Deed of Covenant to be held in escrow by the Council
pending completion of the transfer of the Affordable House; and

(c) at a price Including any inducement or allowance that shall exceed the Sale
Price.

SUBSEQUENT SALES OF AFFORDABLE HOMES

The Seller shall not sell, lease, part with or share possession or occupation of or
otherwise deal with an Affordable House in any way except in accordance with this
agresmernt

The Seller shall not less than 2B days before the date on which the Seller intends
that marketing of the Affordable House should commence give writien notice of that
intention to the Council together with two valuations of the full Open Market Value of
the Affordable House at the date of such nofification prepared by independent
Agents.

The Seller shall at the same time pay the Council an amount equal to 0.25% of the
highest such valuation which the Council shall use as a fee to obtain independent
valuation advice from the District Valuer as to the price al which the Affordable
House would be likely achieve if sold in the Open Market and any part of that
payment not used In obtaining valuation advice shall be refunded to the Seller on the
sale of the Affordable House to the Buyer provided it is of an amount of at least £20,




4.4

4.5

4.6

4.7

438

The Council shall instruct the District Valuer promptly with a view lo being able to
determine the Sale Price of the Affordable House within 14 days of receipt of the
Seller's notification and the Open Market Value used for the purpose of determining
the Sale Price shall be the average of the Dislrict Valuer's valuation and the lowest of
the valuations produced by the Seller pursuant to clause 4.2 but limited in any event
to an Open Market Value not exceeding 5% above the Open Market Value set by the
District Valuer .

Following determination of the Open Market Value and the fixing of the Sale Price

the Seller shall seek to agree with the Council:

(a) the Agent or Agents to be appointed as selling agents,

(b) the method by which the Affordable House is to be adverlised for sale in the
Defined Area and

(c) the content of the advertisement and the agents particulars so thal prospective
buyers are aware that they must satisfy the eligibility critefia as Qualifying
Persons

and shall at the same time notify the parish clerks of each of the parishes comprising

the primary and secondary areas within the Defined Area of the date on which

marketing of the Affordable House Is proposed to begin

The Seller shall not commence marketing of the Affordable House at a price greater
than the Sale Price calculated in accordance with clause 4.4 and no increase in the
price at which the Affordable House is offered for sale shall be permitted until at least
six months shall have elapsed following the date of first marketing.

The Seller shall notify the Council promptly of any reduction proposed in the price at
which the Affordable House is offered for sale together with full details of the advice
received by the Seller from the Agent recommending a reduction

Within & weeks of first marketing the Affordable House but not before a period of 4
weeks has elapsed the Seller shall notify the Council of the names, addresses and
contact details of all persons responding to the advertisements with such further
information as shall enable the Council to judge their eligibility as Qualifying Persons,
their need for housing and their financial standing for the purpose of acquiring
mortgage finance.
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4.9

410
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412
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4.14

The Seller shall keep the Council continuously informed of any new expressians of
interest received to such sales advertising and of any changes in the information
about potential Buyers previously supplied to the Council.

The Council may at any time nominate one or more person (satisfying the Qualifying
Person criteria) it reasonably considers as being in housing need in the Defined Area
and of sufficient financial standing to buy the Affordable House offered for sale by the
Seller so that the person nominated may be considered along with others who are
eligible for selection as the prospective Buyer,

Within 2 weeks of the Council receiving the sale advertisement returns the Seller and
the Council shall seek to agree which of the persons identified by that marketing
process along with others nominated under clause 3.6 shall be selected as the
preferred Buyer but with priority being given first to those who satisfy the Qualifying
Person criteria by reference to the primary area being the Parish of Compton
Dundan.

If no one is identified for selection as the preferred Buyer by reference to the primary
area then the Council and the Seller shall seek to identify and agree upon a person
who is a Qualifying Person by reference to the secondary area and if no suitable
person can be identified in that area the area within which persons may be sought
shall be expanded in the way provided in the definition of Defined Area until a
preferred Buyer is found.

Each person selected as the preferred Buyer shall be allowed a period of not less
than & weeks to exchange contracts for the purchase of the Affordable House offered
for sale to him but if contracts are nol exchanged within that time or if the sale fails to
proceed to completion In accordance with the contractual provision or the preferred
Buyer otherwise withdraws then the Seller may in consultation with the Council offer
the Affordable House to anaother Qualifying Person selected in accordance with the
principles set out in clauses 4.12 and 4.13 above.

Where the Affordable House Is to be re-marketed with another Agent approved by
the Council in accordance with clause 4.5 above or |s offered for sale to another
prospective Buyer then the Seller must if the marketing or offer is made more than 6
months after the date on which the Sale Price was first agreed with the Council
review the price at which the unit is to be offered for sale so that it represents a

10




discounted price of 65% of the Open Market Value of that Affordable House such
revised price to be first approved by the Council.

4.15  The Seller shall at the request of the Council provide all Information or other evidence

4.16

417

4.18

4.18

required by the Council to satisfy the Council that the Seller has complied with the
provisions of this clause 4.

The Seller shall not dispose of the Affordable House:
() without a Consent issued by the Council; and

(b) except to a person named in the Consent as the Buyer who has first delivered
an executed Deed of Covenant to be held in escrow by the Council pending
completion of the transfer of the Affordable House; and

(c) at a price including any inducement or allowance that shall exceed the Sale
Price.

The Seller shall following completion of the sale notify the Council promptly of the
name and address of the Buyer together with such Information as the Council may
reasonably require to satisfy itself that the Buyer Is a Qualifying Person and that the
consideration paid did not include any inducement or other benefit (whether of a
monetary value or not) such that the consideration actually paid wauld have been in
excess of the Sale Price.

The Council shall deal promptly with any notifications received pursuant to this
clause 4 so that there may be no unreasonable delay on the part of the Council in
confirming that the proposed Buyer is a Qualifying Person and in agreseing the
proposed Sale Price with the Seller such that the Council may give written Consent
to the Disposal.

Where the Seller has notified the Council of his intention to sell his Affordable House
in accordance with clause 4.2 the Council may propose that the Affordable House
should be offered for sale to a named Registered Social Landlord ("RSL') at a price
to be agreed between the Seller and RSL but not being less than the Sale Price and
provided that there is a reasonable prospect of the sale to the RSL being concluded
within a period of 8 weeks following determination of the Sale Price the Disposal of

1




the Affordable House to the RSL shall take priority over a sale to a Qualifying
Persons under the foregoing provisions of this clause 4

RESTRICTIONS APPLYING TO OCCUPATION

5.1

5.2

S.3

The Affordable Houses shall not be used for any other purpose than the provision of
private residential accommodation In single occupation by persons who would not
otherwise be able to afford to buy in the open housing market in the parish of
Compton Dundon.

The occupation of every Affordable House shall be limited to the following categories
of person who must (save for the last category) ocoupy the same as their only or
principal home:

(a) a person who was a Qualifying Person at the date on which the Affordable
House was transferred to him

(b) any members of the household of the Qualifying Person or the resident
dependents of any such persons

(c) the widow or widower of the Qualifying Person or the residenl dependents of
any such parson

(d) any licensee or invitee temporarily residing at the Affordable House

No residential dwelling permitted to be built on the Property shall be occupied until
the Owner has formally withdrawn the earlier undetermined planning application
reference number 05/02220/FUL.

AGREEMENTS AND DECLARATIONS

B.

6.1

It is hereby agreed and declared between the parties as follows:
Nathing in this agreement shall be construed or operate to modify restrict or amend

any condition attached to the Planning Permission or the time at which any of those
conditions take effect

12




6.2

8.3

6.4

6.5

6.6

Nothing in this agreement shall be construed as prohibiting or limiting any right to
develop or use any part of the Property in accordance with a planning permission
(other than the Planning Permission to which this agresment relates) granted after
the date of this agreement.

Save In respect of any subsisting liability for a prior breach of this agreement the
Owner shall not be liable for any breach of the covenants and restrictions or
obligations contained in this agreement which shall occur after he has parted with his
interest in the Property

A restriction not to do any act or thing under the terms of this agreement includes an
obligation not to cause or permit or suffer that act or thing to be done by another
person.

If the Planning Permission shall expire before the Development Proposal has begun
or is revoked or otherwise withdrawn this agreement shall cease to have effect

If any term, provision, stipulation or covenant in this agreement shall be held to be
invalid, lllegal or unenforceable the validity, legality and enforceability of the
remaining terms, provisions, stipulation or covenant shall not in any way be deemed
thereby to be affected or impaired

STATUTORY POWERS OF THE COUNCIL

Nothing contained in this agreement or implied by it shall prejudice or affect the
exercise of any statutory right, power, duty or discretion of the Council in the exercise
of its furictions as a local authority (and in particular as the Local Planning Authority)
and the rights, powers, duties and discretions of the Council under all public and
private slatutes, bye-laws, orders, regulations and statutory instruments may be as
fully and effectually exercised in relation to the Property or any part of it or in respect
of any adjoining or neighbouring land as if this agreement had not been entered into
by the Cauncil.

EXPERT DETERMINATION

8.

This clause applies to the resolution of disputes arising between the Council and the
Owner or the Councll and the Seller concemning the interpretation of this agreement

13




8.1

8.2

8.3

84

8.5

or performance of any obligation under it where the disputed matter cannot be
resolved by agresment between them provided that nothing in this clause shall
prevenl or delay the right of any party to seek the resolution of any matter through
the courts or in accordance with section 106(6) of the Act:

In the absence of the parties reaching agreement on the disputed matter within a
period of 14 days either parly to this agreement may propose the appointment of a
named independent expert to resolve the matter

The expert appointed under this Agreement shall be Chartered Surveyor of not less
than ten (10) years standing practising within 20 miles of the Property who is
independent of the parties and falling agreement between the parties on the identity
of such expert within 14 days of either party giving the other written notice requesting
them to concur on the appointment of a named expert such person to be appointed
by the President for the time being of the Royal Institute of Chartered Surveyors

The expert so appointed shall:
(a) act as an expert and not as an arbitrator

(b) before making his decision afford to each party an opportunity to deliver to him
written representations (to be delivered within 14 days of receipt of a letter
requesting the same) and the opportunity to reply to any representations
made by the other party (to be delivered within 14 days of the receipt of a
copy of such representations from the expert)

(c) have power to determine how the costs of the reference shall be borne

Unless the expert has failed to observe the procedure specified in this clause his
determination shall be final and binding on the parties

If the expert appointed dies delays or becomes unwilling or incapable of acting or if
for any reason the said President thinks fit he may discharge the person so
appointed and appoint another in his place and may repeal this procedure as often
as necessary
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LEGAL COSTS

The Owner shall reimburse the Council for all proper and reasonable legal costs,
e:xpenses and disbursements incurred by the Councll in connection with the
preparation, negotiation and completion of this agreement such cosis to be paid in
full prior to the completion of this agreement

RESTRICTION ON REGISTERED TITLE

10.

The Owner agrees with the Councll to the registration against the Property
comprising title number WS30661 the following restriction:

‘No disposition by the proprietor of the registered estate or by the proprietor of any
registered charge is to be registered without a certificate signed by the Solicitor to
South Somerset District Council of The Council Offices, Brympton Way, Yeovil,
Somerset BA20 2DS that the provisions of clause 3.12 or clause 4.17 (as the case
may be) to a Agreement dated [ ] 2009 and made between
(1) South Somerset District Council and (2) Barry Brereton have been comiplied with'
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FIRST SCHEDULE

DEED OF C T

THIS DEED OF COVENANT s made day of 2000 ]

BETWEEN:

(1)

(2)

SOUTH SOMERSET DISTRICT COUNCIL of |
1 (‘the Council' which expression shall
Include its statutory successors); and

[ Jof [ 1('the
Transferee' which expression shall include his/her/their successors in title and
assigns)

NOW THIS DEED WITNESSETH as follows:

1.

11

p

1.3

2.1

RECITALS

This Deed is entered into in compliance with the obligations contained in an
agreement made pursuant to Section 106 of the Town and Country Planning Act
1990 ('the Agreement’) dated [ ] 2009 and made between (1) the
Council and (2) Barry Robin Brereton relating to a development al Shepherds Way,
Compton Dundon, Somerton and then registered in whole or in part at HM Land
Registry under Title Number WS30681 ('the Property’).

The Transferee has become the owner of that part of the Praperty known as [
{'the Premises’) [and shown edged red on the plan attached
hereto]/[registered at the Land Registry under Title Number [ ].

The expressions ‘Disposal’, ‘Buyer’ shall have the same meaning as the meaning
given to those expressions in clause 1 to the Agresment.

COVENANTS

The Transferee hereby [jointly and severally] covenant]s] with the Councll that the
Transferse will at all times after the date of this Deed fully observe and perform all of
the terms, provisions, stipulations and covenants set out in the Agreement so far as
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